STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FMC HOSPI TAL, LTD.,
Petiti oner,
VS.
AGENCY FOR HEALTH CARE
ADM NI STRATI ON and THE NORTH
BROMRD HOSPI TAL DI STRI CT,
d/ b/ a BROWMARD GENERAL MEDI CAL
CENTER

Respondent s.

N N N N N N N N N N N N N N

RECOMMVENDED ORDER

Case No. 96-4031

Pursuant to notice, a formal hearing was held in this case

on Cctober 28-31, and Novenber 3, 1997, in Tall ahassee, Florida,

before Eleanor M Hunter, a duly designated Adm nistrative Law

Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner FMC Hospital, Ltd:

David C. Ashburn, Esquire
Gunster, Yoakl ey, Val des-Fauli

& Stewart

215 South Monroe Street, Suite 830
Tal | ahassee, Florida 32301

For Respondent North Broward Hospita

District:

Stephen A. Ecenia, Esquire
R David Prescott, Esquire
Rut | edge, Eceni a, Underwood

Purnell & Hof f man,
Post O fice Box 551

P. A



Tal | ahassee, Florida 32302-0551



For Respondent Agency for Health Care Adm nistration:

Paul Vazquez, Esquire

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

STATEMENT OF THE | SSUES

Whet her the certificate of need application to convert
30 acute care beds to 30 adult psychiatric beds at Broward
General Medical Center neets the statutory and rule criteria for
approval .

PRELI M NARY STATEMENT

The North Broward Hospital District (NBHD) submtted a
certificate of need (CON) application to the Agency for Health
Care Adm nistration (AHCA) in the first hospital batching cycle
of 1996. In that application, NBHD proposed to convert 30 acute
care beds to 30 adult psychiatric beds at Broward Ceneral
Medi cal Center (Broward General). NBHD owns and operates
Broward General in AHCA District 10, Broward County, Florida.
AHCA reviewed and prelimnarily decided to approve the
application and to issue CON Nunmber 8425 to the NBHD. See 22
Florida Adm nistrative Wekly 29 (7/19/96). On August 9, 1996,
FMC Hospital, Ltd. (FMC) filed a Petition for Formal
Adm ni strative Proceedi ngs chall enging the i ssuance of CON 8425.

AHCA referred the Petition to the Division of Adm nistrative



Hearings for formal hearing.

At the hearing, NBHD presented the testinony of Ruth
El dridge, expert in hospital admnistration; Mchael Elwell,
expert in nental health care program adm ni stration; Linda
Berger, expert in health care planning and health care finance;
Edward L. Hengtgen, Jr., expert in health care architecture;
Mariamma Pyngolil, expert in nental health program devel opnent
and adm ni stration; Sharon Gordon-Grvin, expert in health care
pl anni ng; Tinmothy P. Menton, expert in hospital adm nistration
and health care finance; and Elizabeth Dudek, expert in health
care planning who was also a witness for AHCA. NBHD s
Exhi bits 1-20 were received in evidence.

FMC presented the testinony of Margaret D. DeNarvaz, expert
in hospital adm nistration; Joanne Correia Kent, expert in
psychiatric clinical operations, psychiatric program
devel opnment, and psychiatric program adm ni stration; Merle Bass,
expert in health care finance and accounting; and Patricia
G eenberg, expert in health planning. FMC s Exhibits 1-11 were
recei ved in evidence.

The transcript of the hearing was recei ved on Novenber 21
1997. Follow ng the granting of a Motion for Extension of Tineg,
the parties filed proposed findings of fact and concl usi ons of
| aw on Decenber 31, 1997.

FI NDI NGS OF FACT




1. The North Broward Hospital District (NBHD) is a special
taxing district established by the Florida Legislature in 1951
to provide health care services to residents of the northern
two-thirds of Broward County. NBHD owns and operates four acute
care hospitals: Coral Springs Medical Center, North Broward
Medi cal Center, Inperial Point Medical Center (Inperial Point),
and Broward General Medical Center (Broward General). NBHD al so

owns



and/ or operates primary care clinics, school clinics, urgent
care centers, and a honme heal th agency.

2. FMC Hospital, Ltd., d/b/a Florida Medical Center (FMC
is a 459-bed hospital with 74 inpatient psychiatric beds,

51 for adults separated into a 25-bed adult unit and a 26-bed
geriatric psychiatric unit, and 23 chil d/adol escent psychiatric
beds. FMC is a public Baker Act receiving facility for children
and adol escents and operates a nental health crisis
stabilization unit (CSU) for children and adol escents. FMC al so
operates separately located facilities which include a parti al
hospitalization program an adult day treatnent program and a
community nental health center. At Florida Medical Center

Sout h, FMC operates another day treatnent program and parti al
hospi talization program

3. The Agency for Health Care Adm nistration (AHCA) is the
state agency which adm nisters the certificate of need (CON)
program for health care services and facilities in Florida.

4. The NBHD applied for CON Nunmber 8425 to convert 30
acute care beds to 30 adult psychiatric beds at Broward General.
Broward General operates approximately 550 of its total 744
licensed beds. It is a state Level Il adult and pediatric
trauma center and the tertiary referral center for the NBHD
offering Level Il and Il neonatal intensive care, pediatric

i ntensive care, cardiac catheterization and open heart surgery



services. Broward General has 68 adult psychiatric beds and is

a public Baker Act receiving facility for adults.



5. Public Baker Act receiving facilities have state
contracts and receive state funds to hold involuntarily
commtted nental patients, regardless of their ability to pay,
for psychiatric evaluation and short-termtreatnent. See
Subsections 394. 455(25) and (26), Florida Statutes. Although
they serve different age groups, both FMC and Broward Gener al
are, by virtue of contracts with the state, public Baker Act
facilities. Wien a Baker Act patient who is an indigent child
or adol escent arrives at Broward General, the patient is
transferred to FMC. FMC also typically transfers indi gent Baker
Act adults to Broward General

6. At Broward General, psychiatric patients are screened
in a separate section of the emergency roomby a staff which has
significant experience with indigent nental health patients. |If
hospitalization is appropriate, depending on the patient's
physi cal and nental condition, inpatient psychiatric services
are provided in either a 38-bed unit on the sixth floor or a 30-
bed unit on the fourth floor of Broward General.

7. In July 1995, Broward Ceneral also started operating a
20-bed nmental health CSU | ocated on Northwest 19th Street in
Fort Lauderdale. Prior to 1995, the County operated the 19th
Street CSU and 60 CSU beds on the grounds of the South Florida
State Hospital (SFSH), a state nmental hospital. Follow ng an

i nvestigation of nmental health services in the County, a grand



jury recommended cl osing the 60 CSU beds at SFSH because of
"depl orable conditions.” |In addition, the grand jury
recommended that the County transfer CSU operations to the NBHD
and the South Broward Hospital District (SBHD). As a result,
the SBHD assuned the responsibility for up to 20 CSU i npatients
a day within its existing 100 adult psychiatric beds at Menori al
Regi onal Hospital

8. The NBHD assuned the responsibility for up to 40 CSU
inpatients a day, including 20 at the 19th Street | ocation. The
additional 20 were to be redirected to either the 68 adult
psychi atric beds at Broward General or the 47 adult psychiatric
beds at | nperial Point.

9. CSU services for adult Medicaid and indigent patients
in the NBHD service area were transferred pursuant to contracts
bet ween the NBHD and Broward County, and the NBHD and the State
of Florida, Department of Children and Fam |y Services
(formerly, the Departnent of Health and Rehabilitative
Services). Based on the agreenents, the County | eases the 19th
Street building in which Broward General operates the CSU.  The
County also pays a flat rate of $1.6 mllion a year in nonthly
install ments for the salaries of the staff which was transferred
fromthe County nental health division to the NBHD. The
County's contract with the NBHD | asts for five years, from

Decenber 1995 to Septenber 2000. Either party may term nate the



contract, w thout cause, upon 30 days notice.

10. The State contract, unlike that of Broward County,
does not provide a flat rate, but sets a per diemreinbursenent
rate of approximately $260 per patient per day offset by
proj ected Medicaid revenues. The State contract is renewabl e
annual 'y, but |ast expired on June 30, 1997. The contract was
bei ng re-negotiated at the tinme of the hearing in
Novenber 1997. Based on actual experience wth declining
average |lengths of stay for psychiatric inpatients, the contract
was being re-negotiated to fund an average of 30, not a maxi num
of 40 patients a day.

11. If CON 8425 is approved, NBHD intends to use the
additional 30 adult psychiatric beds at Broward CGeneral to neet
the requirenments of the State and County contracts, while
closing the 19th Street CSU and consolidating nmental health
screening and stabilization services at Broward CGeneral. NBHD
proposes to condition the CON on the provision of 70 percent
charity and 30 percent Medicaid patient days in the 30 new
beds. By conparison, the condition applicable to the existing
68 beds requires the provision of 3 percent charity and 25
percent Medicaid. Wen averaged for a total of 98 beds, the
overall condition would be 23.5 percent charity and 26.5 percent
Medicaid, or a total of 51 or 52 percent.

12. The proposed project will require the renovation of

10



10, 297 gross square feet on the fourth floor of Broward General
at a cost of approxi mately $450,000. The space is currently an
unused section of Broward General which contains 42

medi cal / surgi cal beds. Twelve beds will be relocated to other
areas of the hospital. The renovated space will include

secl usi on, group therapy, and social roons, as well as 15 sem -
private roons. Twelve of the rooms will not have separate

bat hi ng/ showering facilities, and seven of those will al so not

have toilets within the patients' roons.
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Need in Relation to State and District
Heal th Pl ans - Subsection 408.035(1)(a), Florida Statutes

13. The District 10 allocation factors include a
requi renent that a CON applicant denonstrate continuously high
| evels of utilization. The applicant is given the follow ng
evi denti ary gui delines:

a. patients are routinely waiting for
adm ssions to inpatient units;

b. the facility provides significant
services to indigent and Medicaid

i ndi vi dual s;

c. the facility arranges transfer for
patients to other appropriate facilities;
and

d. the facility provides other nedical
services, if needed.

14. Broward Ceneral does not denonstrate continuously high
utilization by having patients routinely waiting for adm ssion.
Broward General does neet the other criteria required by
al | ocation factor one.

15. The second District 10 allocation factor, I|ike
criterion (b) of the first, favors an applicant who conmts to
serving State funded and indigent patients.

16. Broward Ceneral is a disproportionate share Medicaid
provider with a history of providing, and conmtnment to continue
providing, significant services to Medicaid and i ndi gent

patients. In fact, the NBHD provides over 50 percent of both

12



i ndi gent and Medicaid services in District 10. See al so

Subsection 408.035(1)(n), Florida Statutes.

13



17. Allocation factor three for substance abuse facilities
is inapplicable to Broward General which does not have substance
abuse i npatient services.

18. Allocation factor 4 for an applicant with a ful
conti nuum of acute nedical services is net by Broward Ceneral.
See also Rule 59C-1.040(3)(h), Florida Adm nistrative Code.

19. Broward Ceneral conplies with allocation factor 5 by
participating in data collection activities of the regional
heal t h pl anni ng council.

20. The state health plan includes preferences for
(1) converting excess acute care beds; (2) serving the nost
seriously nentally ill patients; (3) serving indigent and Baker
Act patients; (4) proposing to establish a continuum of nental
health care; (5) serving Medicaid-eligible patients; and
(6) providing a disproportionate share of Medicaid and charity
care. Broward CGeneral neets the six state health plan
preferences. See also Rule 59C-1.040(4)(e)2., Florida
Adm ni strative Code, and Subsection 408.035(1)(n), Florida
St at ut es.

21. Broward General does not neet the preference for acute
care hospitals if fewer than .15 psychiatric beds per 1000
people in the District are located in acute care hospitals. The
current ratio in the District is .19 beds per 1,000 people.

Rul e 59C-1.040(4)(3)3, Florida Adm nistrative Code, also

14



requires that 40 percent of the psychiatric beds needed in a
district should be allocated to general hospitals. Currently,

approxi mately 51

15



percent, 266 of 517 licensed District 10 adult inpatient
psychiatric beds are | ocated in general acute care hospitals.
22. On bal ance, the NBHD and Broward Ceneral neet the
factors and preferences of the health plans which support the
approval of the CON application. See also Rule 59C
1.040(4)(e)l. and Rule 59C-1.030, Florida Adm nistrative Code.

Nuneri ¢ Need

23. The parties stipulated that the published fixed need
pool indicated no nuneric need for additional adult inpatient
psychiatric hospital beds. 1In fact, the nuneric need
cal cul ation shows a need for 434 beds in District 10, which has
517 beds, or 83 nore than the projected nuneric need. In 1994-
1995, the District utilization rate was approxi mately 58
per cent.

24. The NBHD asserts that the need arises from "not
normal " circunstances, specifically certain benefits from
closing the 19th Street CSU, especially the provision of better
consol idated care in hospital -based psychiatric beds, and the
establishment of a County nental health court.

25. The NBHD acknow edges that AHCA does not regul ate CSU
beds through the CON program and that CSU beds are not intended
to be included in the cal cul ati on of numeric need for adult
psychiatric beds. However, due to the substantial simlarity of

services provided, NBHD contends that CSU beds are de facto
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i npatient psychiatric beds which affect the need for CON
regul ated psychiatric beds. Therefore, according to the NBHD
the elimnation of beds at SFSH and at the 19th Street CSU
require an increase in the supply of adult psychiatric beds.
The NBHD al so notes that approval of its CON application wll

i ncrease the total nunmber of adult psychiatric hospital beds in
Broward County, but will not affect the total nunber of adult
ment al heal th beds when CSU and adult psychiatric beds are
conbi ned. After the CSU beds at SFSH cl osed, the total nunber
of adult nmental health beds in the County has, in fact, been
reduced.

26. NBHD projected a need to add 30 adult psychiatric beds
at Broward General by conbining the 1995 average daily census
(ADC) of 48 patients with its assunption that it can add up to
10, increasing the ADC to 58 patients a day in the existing 68
beds. Based on its contractual obligation to care for up to 40
CSU i npatients a day, the NBHD projects a need for an additional
30 beds.

27. The projection assuned that the level of utilization
of adult inpatient psychiatric services at Broward General woul d
remain relatively constant. Wth 40 occupi ed beds added to the
48 ADC, NBHD predicted an ADC of 88 in the new total of 98 beds,
or 90 percent occupancy.

28. The assunption that the ADC would remain fairly

17



constant is generally supported by the actual experience with
ADCs of 48.1, 51.5, and 45.8 patients, respectively, in 1995,
1996, and the first seven nonths of 1997. NBHD s second
assunption, that an ADC of 40 CSU patients will be added is not
supported by the actual experience. Based on the terns of the
State and County contracts, up to 20 CSU pati ents have al ready
been absorbed into the existing beds at the Inperial Point or
Broward General, which is one explanation for the tenporary
increase in ADCin 1996, while up to 20 nore nmay receive
services at the 19th Street location. In 1996 and 1997, the ADC
in the 19th Street CSU beds was 15.3 and 14. 2, respectively,
with nmonthly ranges in 1997 froma high of 17 in April to a | ow
of 12 in June. The relatively constant annual ADCs in
psychiatric and CSU beds are a reflection of increasing

adm ssions but declining average | engths of stay for psychiatric
servi ces.

29. The NBHD al so projects that it will receive referrals
fromthe Broward County Mental Health Court, established in June
1997. The Court is intended to divert nentally ill defendants
with mnor crimnal charges fromthe crimnal justice systemto
the nmental health system Actual experience for only three
nmont hs of operations showed 7 or 8 admi ssions a nonth with
wi dely varying average |l engths of stay, from6 to 95 days. The

effect of court referrals on the ADC at Broward General was
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statistically insignificant into the fall of 1997. Newspaper
reports of the nunber of inmates with serious nmental illnesses
do not provide a reliable basis for projecting the effect of the
mental health court on psychiatric adm ssions to Broward
Ceneral, since it is not equipped to handle violent felons.

30. One of Broward General's experts also conpared
national hospital discharge data to that of Broward County. The
results indicate a |l ower use rate in Broward County in 1995 and
a higher one in 1996. That finding was consistent with the
expert's finding of a growh in adm ssions and bed turnover rate
whi ch neasures the demand for each bed. The expert also
considered the preval ence of nmental illness and hospitalization
rates. The data reflecting expected increases in adm ssions,
however, was not conpared to avail able capacity in the County
nor correlated with declining | engths of stay.

31. The District X Conprehensive Health Plan 1994

i ncludes an estimate of the need for 10 CSU beds per 100, 000
people, or a total of 133 CSU beds needed for the District. FMC
argues that the calculation is incorrect because only the adult
popul ati on should be included. Using only adults, FMC

determ ned that 116 CSU beds are needed whi ch, when added to 434
adult psychiatric beds needed in the February 1996 projection,
gives a bed need for all nental health beds of 550. That total

is less than the actual conbi ned total nunber of 567 nental
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health beds, 517 adult psychiatric beds plus 50 CSU beds in
1995. \Whatever population group is appropriate, the projection
of the need for CSU beds is not reliable based on the evidence
that, since the end of 1995, CSU services have been and,
according to NBHD, should continue to be absorbed into hospital-
based adult psychiatric units. For the same reason, the
increase in adult psychiatric bed adm ssions from 1995 to 1996
does not establish a trend towards increasing psychiatric
utilization, but is nore likely attributable to the closing of
CSU beds at SFSH.

32. FMC s expert's conparison of data fromthree sel ected
months in two successive years is also not sufficient to
establish a downward trend in utilization at the 19th Street
CSU, neither is the evidence of a decline in ADC by one patient
in one year. Utilization is relatively static based on ADCs in
exi sting Broward County adult psychiatric beds and in CSU beds.
FMC establ i shed Broward General's potential to decrease average
| engt hs of stay by devel oping alternative non-inpatient services
as FMC has done and Broward Ceneral proposes to do. See Finding
of Fact 37.

33. Based on local health council reports, FMC s data
reflects arise in the ADC at Broward General to 52.7 in 1996,
and a return to 46 in the first seven nonths of 1997. Using a

14.2 ADC for the 19th Street CSU, FMC projects that Broward
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General will reach an ADC of approximately 60 in the first year
of operations if the CONis approved, not 88 as projected.

34. Broward General acknow edged its capacity to add 10
nore patients to the ADC without stress on the system Having
al ready absorbed 20 of up to 40 CSU patients at |nperial Point
and Broward General in 1996 and 1997 resulting in an ADC of 48,
and given the capacity to absorb 10 nore, the NBHD has
denonstrated a need to accommopdate an ADC of 10 nore adult
psychiatric patients at Broward CGeneral, or a total ADC of 68
patients. The need to add capacity to acconmopdate an additi onal
10 patient ADC was not shown to equate to a need for 30
addi ti onal beds, which would result in an ADC of 68 patients in
98 beds, or 69 or 70 percent occupancy.

Special G rcunstances - Rule 59C- 1.040(4)(d)

35. The psychiatric bed rule provides for approval of
additional beds in the absence of fixed nunmeric need. The
"special circunstance" provision applies to a facility with an
existing unit with 85 percent or greater occupancy. During the
appl i cabl e period, the occupancy at Broward General was 74.15
percent. However, occupancy rates have exceeded 95 percent in
t he CSU beds on 19th Street.

36. If up to 20 patients on 19th Street are added to the
48 ADC at Broward Ceneral, the result is that the existing 68

beds will be full. A full unit is operationally not efficient
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or desirable and allows no response to fluctuations in demand.
Therefore, the state has established a desirable standard of 75
percent occupancy for psychiatric units, a range which supports
the addition of 10 to 15 psychiatric beds at Broward Ceneral.
Avai |l abl e Alternatives - Subsection 408.035(1)(b)

and (d), Florida Statutes, and Rule 59C- 1.040(4)(e)4.,
Fl ori da Adm ni strative Code

37. The psychiatric bed rule provides that additional beds
will "not normal ly" be added if the district occupancy rate is
bel ow 75 percent. For the twelve nonths preceding the
application filing, the occupancy rate in 517 adult psychiatric
beds in District 10 was approximately 58 percent. FMC s expert
noted that each day an average of 200 adult psychiatric beds
were available in District 10. Broward Ceneral argues that the
occupancy rate is msleading. Five of the nine facilities with
psychiatric beds are freestanding, private facilities, which are
ineligible for Medicaid participation. Historically, the
freestandi ng hospitals have also provided little charity care.
One facility, University Pavilion, is full.

38. O the four acute care hospitals with adult
psychi atric beds, Menorial Hospital in the SBHD, is not
avai lable to patients in the NBHD service area. |Inperial Point,
the only other NBHD facility wth adult psychiatric beds, is not
avai |l abl e based on its occupancy rate for the first seven nonths

of 1997 of approximately 81 percent, which |left an average of 9
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available beds in a relatively small 47-bed unit. That | eaves
only Broward Ceneral and FMC to care for Medicaid and indi gent
adult psychiatric patients. FMCis the only possible
alternative provider of services, but Broward Ceneral was
recomended by the grand jury and was the only contract
applicant. The occupancy rate in FMC s 51 adult beds was
approxi mately 80 percent in 1995, 73 percent in 1996, and 77
percent for the first seven nonths in 1997. FMC has reduced
average | engths of stay by having patients "step down" to
partial hospitalization, day treatnent and other outpatient
services of varying intensities. The sanme decline in average
| engths of stay is reasonably expected when Broward Ceneral

i npl ements these alternatives.

39. Adult psychiatric services are also accessible in
District 10 applying the psychiatric bed rule access standard.
That is, ninety percent of the population of District 10 has
access to the service within a maximumdriving tinme of forty-
five mnutes.

40. The CSU license cannot be transferred to Broward
General. Broward County holds the |license for CSU beds whi ch,
by rule, nust be |located on the first floor of a building.

Al t hough Broward General may not legally hold the CSU Iicense
and provide CSU services on the fourth floor of the hospital,

there is no apparent |egal inpedinment to providing CSU services
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in psychiatric beds.

Quality of Care - Subsection 408.035(1)(c), Florida Statutes
and Rule 1.040(7), Florida Adm nistrative Code

41. Broward CGeneral is accredited by the Joint Conm ssion
on Accreditation of Health Care Organi zations. The parties
stipulated that Broward CGeneral has a history of providing
quality care. Broward General provides the services required by
Rul e 59C-1.040(3)(h), Florida Adm nistrative Code.

Servi ces Not Accessible in Adjoining Areas;
Research and Educational Facilities; Needs of HMOs;

Services Provided to Individuals Beyond the District;
Subsections 408.035(1)(f),(g),(j), and (k), Florida Statutes

42. Broward CGeneral does not propose to provide services
whi ch are inaccessible in adjoining areas nor will it provide
services to non-residents of the district. Broward Ceneral is
not one of the six statutory teaching hospitals nor a health
mai nt enance organi zation (HMD). Therefore, those criteria are
of no value in determ ning whether this application should be
appr oved.

Econom cs and | nprovenents in Service from
Joi nt Operation - Subsection 408.035(1)(e), Florida Statutes

43. The consolidation of the psychiatric services at
Broward General is reasonably expected to result in econon es
and i nprovenents in the provision of coordinated services to the
mentally ill indigent and Medi caid popul ation. Broward Cener al

will elimnate the cost of neal deliveries and the transfer of
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medically ill patients, but that potential cost-saving was not

quantified by Broward General.
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Staff and Ot her Resources - Subsection 408.035(1)(h),
Fl ori da Statutes

44. The parties stipulated that NBHD has avail abl e the
necessary resources, including health manpower, managenent
personnel, and funds to inplenent the project.

Financially Feasibility - Subsection 408.035(1)(h) and (i),
Fl ori da Statutes

45. The parties stipulated that the proposed project is
financially feasible in the imediate term The estinmted total
project cost is $451, 791, but NBHD has $500,000 in funds for
capital inprovenents available fromthe County and $700, 000 from
the Florida Legislature. As stipulated by the parties, NBHD has
sufficient cash on hand to fund the project.

46. Regardless of the census, the County's contractual
obligation to the NBHD remains fixed at $1.6 mllion. The State
contract requires the prospective paynent of costs offset by
expected Medicaid dollars. |If the nunber of Medicaid eligible
patients decreases, then state funding increases
proportionately. The state assuned that 20 percent of the
patients would qualify for Medicaid, therefore it reinburses the
per diemcost of care for 80 percent of the patients. One audit
i ndi cated that 30 percent of the patients qualified for
Medi caid, so that State paynents for that year were higher than
needed. The State contract apparently nmakes no provision to

recover excess payments.
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47. The application projects a net profit of $740,789 for
the first year of operations, and a net profit of $664, 489 for
the second year. |If the State contract with NBHD is renewed to
contenpl ate an average of 30 patients per day as opposed to up
to 40 patients per day, then annual revenue could be reduced up
to $400,000. Projected net profit will, neverthel ess, exceed
expenses when vari abl e expenses are reduced correspondi ngly.

48. If 20 state funded patients are already in psychiatric
beds, and 20 nore could be transferred from 19th Street, the
result is an ADC of 68. Based on the funding arrangenents,
there is no evidence that the operation of a total of 98 beds
could not be profitable, even with an ADC of 68, although it
woul d be wasteful to have 30 extra beds.

| npact on Conpetition, Quality Assurance

and Cost-Effectiveness - Subsection 408.035(1)(l),
Fl ori da Statutes

49. Wth a maxi mumof 68 inpatients or nore realistically,
under the expected terns of a renegotiated State contract, 58 to
60 inpatients in 98 beds, Broward CGeneral will reasonably
attenpt to expand the demand for its inpatient psychiatric
services. Wthin the NBHD s | egal service area, one-third of
adult psychiatric patients not admtted to Broward CGeneral are
admtted to FMC

50. Assumi ng a proportionate inpact on conpetitors, FMC s

expert projected that one-third of approximately 30 unfilled
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beds at Broward General will be filled by patients who would

ot herwi se have gone to FMC. The projection of a loss of 9
patients fromthe ADC of FMC is reasonably based on an anal ysis
show ng conparabl e patient severity in the nost preval ent

di agnostic category. @G ven the bl ended payor comm t nent of
approximately 51 or 52 percent total for Medicaid and charity in
98 beds, Broward Ceneral will be able to take patients from
every payor category accepted at FMC.

51. The loss of 9 patients fromits ADC can reduce
revenues by $568,967 at FMC. The inpact analysis is reasonably
based on | ost patient days since nost payers use a per diem
basis for conpensating FMC. For exanple, although Medicare
rei nbursenent is usually based on diagnosis regardless of |ength
of stay, it is cost-based for the geriatric psychiatric unit.

Net profit at FMC, for the year 1996-1997, was expected to be
approximately $4.5 mllion.

52. FMC will al so experience increased costs in
transporting indigent patients fromFMC to Broward Ceneral for
adm ssion and treatnent. Because of the additional distance,
the cost to transfer indigent patients is $20 nore per patient
fromFMC to Broward General than it is fromFMC to the 19th
Street CSU. FMC typically stabilizes indigent adult psychiatric
inpatients, then transfers themto either the 19th Street CSU or

Broward General. From March through Septenber of 1997, FMC
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transported approxi mately 256 indigent patients fromFMC to the
19th Street CSU

53. In terns of quality assurance, the consolidation of
psychiatric services at Broward General will allow all patients
better access to the full range of nedical services avail able at
Broward General .

54. The NBHD s operation of the 19th Street CSU is
profitable. Approval of the CON application should reasonably
elimnate all costs associated with operation of the 19th Street
facility, and shift nore revenues fromthe State and County
contracts to Broward General. Sonme savings are reasonably
expected from not having neal deliveries to 19th Street or
patient transfers for nedical care. The NBHD did not quantify
any expected savi ngs.

Costs and Met hods of Construction
- Subsection 408.035(1)(m, Florida Statutes

55. Broward Ceneral will relocate 12 of 42
medi cal / surgi cal beds and convert 30 nedical/surgical beds to 30
adult psychiatric beds on one wng of the fourth floor, which is
currently unused. Fifteen sem -private nedical/surgical patient
roons W ll be converted into sem -private adult psychiatric
roons. Existing wards will be converted to two social roons,
one noisy and one quiet. Wth the renoval of the walls of sone

of fices, the architect designed a group therapy room An
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exi sting sem-private roomw || be used as a seclusion room O
the fifteen sem -private roons, twelve will not have bathing or
showering facilities and seven will not have toilets within the
patients' roonms. At the tine the hospital was constructed, the
state required only a lavatory/sink in each patient room
AHCA' s architect agreed to allow Broward General to plan to use
central bathing and toilet facilities to avoid additional costs
and di m ni shed patient room sizes. Because the plan
intentionally avoids construction in the toilets, except to

enl arge one to include a shower, there is no requirenent to
upgrade to Anericans Wth Disabilities Act (ADA) standards.
Therefore, the $23,280 construction cost contingency for code
conpliance i s adequate.

56. Although the projected construction costs are
reasonabl e and the applicable architectural code requirenents
are net, the design is not the nost desirable in terns of
current standards. Patient privacy is conprom sed by the | ack
of toilets for each patient room

Past and Proposed Provision of Services to Pronote

a Continuumof Care in a Miulti-Ilevel System -
Subsection 408.035(1)(0), Florida Statutes

57. Broward Ceneral is a tertiary acute care facility
whi ch provides a broad conti nuum of care. Because it already
operates the CSU and provides CSU services in adult psychiatric

beds, the proposal to relocate patients naintains but does not
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further pronote that conti nuumof care. Broward General's plan
to establish nore alternatives to inpatient psychiatric care
does pronote and enhance its conti nuum of care.

Capital Expenditures for New I npatient Services -
Subsection 408.035(2), Florida Statutes

58. Broward General is not proposing to establish a new
health service for inpatients, rather it is seeking to relocate
an existing service wthout new construction. The criteria in
this Subsection are inapplicable.

Fact ual Concl usi ons

59. Broward Ceneral did not establish a "not normal"
ci rcunst ance based on the grand jury's findings and
recomendations. The grand jury did not recommend cl osing 19th
Street facility. Broward Ceneral did generally establish not
normal circunstances based on the desirability of consolidating
mental health services at Broward General to provide a single
point of entry and to inprove the quality of care for the 19th
Street facility patients.

60. Broward Ceneral failed to establish the need to add 30
beds to acconplish the objective of closing the 19th Street
facility. Although the existing beds at Broward General may
reasonably be expected to be full as a result of the transfer of
19th Street patients, the addition of 30 beds w thout sufficient

demand results in an occupancy rate of 69 or 70 percent, from an
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ADC of 68 patients in 98 beds. Broward Ceneral has requested
approximately twi ce as nmany beds as it denonstrated it needs.

61. Broward General's CON application on balance satisfies
the local and state health plan preferences. 1In general, FMCis
the only alternative facility in ternms of avail able beds, but is
not the tax-supported public facility which the grand jury
favored to coordinate nental health services. Broward Cenera
nmeets the statutory criteria for quality of care, inprovenents
fromjoint operations, financial feasibility, quality assurance,
cost-effectiveness, and services to Medicaid and indi gent
patients.

62. The proposal is not the nost desirable architecturally
considering current standards. Mre inportantly, Broward
Ceneral did not denonstrate that it can achieve its projected
occupancy w thout an adverse inpact on FMC. The NBHD proposal
w Il add too many beds to neet the targeted state occupancy
levels in relatively a static market.

63. Broward General's application does not include a
partial request for fewer additional beds which would have

all owed the closing of 19th Street, while maintaining sone enpty
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beds for demand fluctuations and avoi ding an adverse inpact on
FMC.

CONCLUSI ONS OF LAW

64. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and parties to this
proceedi ng pursuant to Subsections 120.57(1) and 408. 039(5),
Fl ori da Statutes.

65. As the applicant, the NBHD has the burden of
denonstrating its entitlenent to the CON based on a bal anced
consideration of the statutory and rule criteria. Boca Raton

Artificial Kidney Center v. Departnent of Health and

Rehabilitative Services, 475 So. 2d 260 (Fla. 1st DCA 1985).

Fl ori da Departnment of Transportation v. JW Conpany, Inc., 396

So. 2d 178 (Fla. 1st DCA 1981).
66. FMC has standi ng, pursuant to Subsection
408. 039(5)(c), Florida Statutes, as an existing provider of
adult inpatient psychiatric services in District 10 which w |
be substantially adversely affected by the issuance of CON 8425.
67. There is no fixed nuneric need for psychiatric beds in
District 10. The lack of nuneric need is not determ native of
the outconme of any CON case, particularly one like this in which

"not normal" circunstances are denonstrated. Sarasota County

Public Hospital Board v. Departnment of Health and Rehabilitative

Services, 11 FALR 6248 (DHRS Novenber 17, 1989).
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68. The special or not normal circunstances denonstrated
by the NBHD are the inprovenents in quality assurance and cost
efficiency, the enhanced quality of services to nental health
patients at Broward General, and the conbi ned occupancy rates in
the CSU and the adult psychiatric beds. See Rule 59C

1.040(4)(d), Florida Adm nistrative Code; and Humana, Inc. v.

Departnent of Health and Rehabilitative Services, 469 So. 2d 889

(Fla. 1st DCA 1985).

69. The proposal, is generally consistent with the factors
and preferences in the district and state health plans, as
requi red by Subsection 408.035(1)(a), Florida Statutes.

70. Broward General has a history of providing quality
care and the range of services required for psychiatric
patients, in conpliance with Rule 59C-1.040(3)(h), Florida
Adm ni strative Code, and Subsection 408.035(1)(c), Florida
St at ut es.

71. Subsections 408.035(1)(f), (9),(j), and (k) are
i nappl i cable or not net by Broward General. Wthout a conpeting
applicant which is a teaching hospital or an HMO, those criteria
do not assist in determ ning whether the CON should be issued.

72. Although not quantified, Broward General is reasonably
expected to derive an econonm c benefit from providing
psychiatric care at a single |location, consistent with

Subsection 408.035(1)(e), Florida Statutes.
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73. NBHD has the resources to acconplish the proposed
project and to operate it in a financially feasible manner in
the i mmediate and long term Subsections 408.035(1)(h), and
(i), Florida Statutes.

74. The proposal to create excess capacity at Broward
Ceneral is not the nost cost-effective and will substantially
and adversely affect that at FMC, which is inconsistent with
Subsection 408.035(1)(l), Florida Statutes.

75. The design of the psychiatric unit is the |east
costly, but not the nost effective in terns of patient care and
privacy. Subsection 408.035(1)(m, Florida Statutes.

76. Broward Ceneral and NBHD have a commendabl e record of
providing care to Medicaid and indigent patients, in conpliance
w th Subsection 408.035(1)(n), Florida Statutes.

77. Broward General plans to expand alternatives to
i npatient psychiatric care. Subsection 408.035(1)(0), Florida
St at ut es.

78. The addition of 30 beds at Broward General is not
supported by the need to close 20 beds at the 19th Street CSU
nor the specul ative inpact of the nental health court.
Therefore, the proposal will not achieve the desired average
annual occupancy rate of 75 percent, set in Rule 59C
1.040(4)(c)5., Florida Adm nistrative Code.

79. The approval of beds in excess of those needed is
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ri sky. That excess capacity can be detrinental to a worthy

applicant in a future batching cycle. See Beverly Enterprises-

Florida, Inc., etc. v. Agency for Health Care Adm ni stration,

DOAH Case No. 92-6656 (F.O. 10/17/94).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the Agency for Health Care
Adm ni stration deny the application of the North Broward
Hospital District for Certificate of Need Nunmber 8425 to convert

30
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medi cal / surgi ca

General Medical Center.

beds to 30 adult psychiatric beds at Broward

DONE AND ENTERED this 21st day of April, 1998, in

Tal | ahassee, Leon County, Florida.

ELEANOR M HUNTER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings

this 21st day of April, 1998.

COPI ES FURNI SHED

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

Paul J. Martin, GCeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

Paul Vazquez, Esquire

Agency For Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308-5403

Stephen A. Ecenia, Esquire

R David Prescott, Esquire
Rut | edge, Eceni a, Underwood,
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Purnell & Hoffman, P.A
Post O fice Box 551

Tal | ahassee,

Florida 32302-0551
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David C. Ashburn, Esquire
Gunster, Yoakl ey, Val des-Fauli
& Stewart, P.A
215 South Monroe Street, Suite 830
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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